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Foreword
In recent years, the conservation of climate, nature and the environment has increasingly 
become a question of law. While a few decades ago, nature defenders used to chain 
themselves often or perform acts of civil disobedience to challenge the political majority, 
today they have taken the struggle for nature to legislative paragraphs, EU regulations and 
other legal tools. This is the new politics through legal tools. Judges, lawyers and other 
professionals, notably in Brussels, are now able to challenge the political majorities when the 
latter are deemed to threaten the interests of nature.

This does not mean that the interests of nature stand by now stronger. The new politics 
through legal tools entails that it is all the more important to understand the legal rules of 
the game behind all decisions that affect the interests of nature. Are nature’s defenders on 
an equal footing with their opponents when it comes to strategically mobilizing the law? If 
not, how can the rules of the game change in this direction? This is the starting point for the 
present report from the Green Think Tank Pan and the Association Constitution Section §112.
 
Dr Esmeralda Colombo has authored the report, and Eivind Hoff-Elimari has been editor 
and project manager. The project involved a steering group consisting of Prof. Ole Kristian 
Fauchald, Prof. Siri Gloppen, Dr. Lars K. Gulbrandsen, Truls Gulowsen and Prof. Hans Morten 
Haugen. In addition, the project has significantly benefited from feedback from Pål Lorentzen 
and detailed input from the NGO Sabima.

However, only the author and editor are responsible for the content. The Minor 
Foundation for Major Challenges supports the project. 
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justice and predictability, enshrined in rules, will trump power relations when political 
decisions affect rights and interests.

In recent years, this perspective has gradually expanded toward those who are 
completely “voiceless,” notably future generations and the natural environment. When 
nature conservation conflicts with more powerful voices, the question from nature’s 
perspective is not the level of ambition enshrined in either governmental deliberations 
or adopted laws. Unclear or deficient regulations can easily undermine the intentions 
underlying such provisions.

Norway has become a Nordic laggard in preserving its natural environment. According 
to Yale University’s Environmental Performance Index, Norway performs significantly 
worse than both Sweden and Finland, its two most comparable neighboring countries. 
While Sweden and Finland share first place in the protection of marine areas, Norway 
is ranked 38. In the index for species protection, Norway ranks no. 62 (Sweden is 
positioned at no. 19 and Finland at no. 17), and in the index of loss of wetlands, Norway 
appears at no. 132 (Sweden is no. 93 and Finland no. 139).  
 
Behind these rankings are endangered ecosystems. Wild reindeer, which Norway 
has an international obligation to safeguard, are in danger of extinction in Norway 
due to cabin construction, wind power plants, and conflicts with sheep grazing and 
other measures that have exacerbated outbreaks of scrapie, a fatal neurodegenerative 
disease, among wild reindeer.1 Wild salmon recently appeared on the Norwegian 
red list for endangered species as a result of farming and the destruction of rivers, 
despite significant political attention toward conservation measures. More than one-
third of all wetlands in Norway have been destroyed, especially through forestry and 
cultivation,2 and all indicators for various types of wetlands have declined between 
1990 and 2017. In one extreme example, the cod stock in the Oslo Fjord has collapsed.3 
 
 
 
 
 
 
 
 
Why is Norway a laggard in nature protection? The simple answer is a lack of 
political will to preserve nature over economic or other human interests. That is the 
fundamental concern. 

The will of the political majority is, in any case, an unreliable ally of nature, just as it is 
of the rights of individuals and minorities. After World War II, elected representatives 
in liberal democracies have increasingly chosen to tie themselves to the mast to 
secure individual and at times group rights through international conventions, as well 
as engaging in the constitutionalization of rights and other rules that establish the 
judiciary as a real counterweight in the face of other powers. This approach ensures the 
rule of law for individuals and vulnerable groups—serving, in short, as a guarantee that

1 TH Karlsen, «Noe er galt pa fjellet. Jeg skriver dette etter 25 år med reinsdyrjakt» (Aftenposten, 16.10.2021). 
2 Sabima, Myr (2021) <https://www.sabima.no/trua-natur/myr/>. 
3 Klima- og miljødepartementet, Naturstrategi for våtmark (2021), p. 36.
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4 OK Fauchald, «Er det behov for miljøombud?» in H Tegner Anker and B Egelund Olsen (eds), Miljøretlige emner: Festskrift til Ellen    
  Margrethe Basse (Jurist- og Økonomforbundets Forlag 2008), p. 218. 

Compared with the rest of the Nordics, Norway features a type of legislation that is 
to a greater extent characterized by open powers for the central administration.4 
Consequently, it has broad discretion when it comes to weighing environmental 
considerations against other interests. 

What is crucial for nature is the existence of the following:  
 
1) Rules that ensure sufficient knowledge of nature and room for the voices that speak on 
behalf of the natural environment before decisions are taken, and 2) Rules that ensure justice 
and predictability for nature regardless of the power of conflicting interests.

Nature’s legal security claims rules that 
ensure fairness and predictability for nature 
regardless of the power of the counterparty.

This is central to the concept of rule of law for nature. If Norway has become a Nordic 
laggard in conserving nature, as the Environmental Performance Index shows, it is, 
therefore, a sign that the rule of law for nature is weaker here than in neighboring 
countries. 

What is causing the decline in the rule of law for nature? 

Norway – A Nordic laggard

Nature needs legal certainty, not more political rhetoric

1. Wide discretionary powers for the administration and  
     elected representatives



In reality, Norway has very few priority species (13) and selected habitat types 
(8) compared to Sweden and Finland, both of which have protected around 200 
species under EU directives. The UN Special Rapporteur on Human Rights and the 
Environment, David Boyd, further emphasizes that Norway pursues policies that 
prioritize killing endangered predators instead of promoting their protection.6 Such 
decisions are possible because no supranational authority limits the Norwegian 
administration’s and elected representatives’ discretion in deciding which species 
and habitats should be protected. In contrast, the EU has had a significant impact on 
Sweden’s predator policy, and there are much larger populations of wolves and bears 
there.

7

5 Civil Ombudsman, Civil Ombudsman’s investigations into exemptions in the beach zone: a theme report on exemption decisions  
   in the beach zone in Lindesnes, Kragerø and Askøy municipalities (2021). 
6  D Boyd, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean,  
   healthy and sustainable environment on his visit to Norway (A/HRC/43/53/Add.2) (2020), p. 18.

The Norwegian Water Resources and Energy Directorate’s (NVE) assessments of license 
applications for wind power during the last 10-15 years have illustrated the opacity of 
this balance of interests, which makes it difficult to follow the course of the decision-
making process. Although the licensing regime for wind power is changing, there is 
no general trend toward Norwegian legislation that will tighten the administration’s 
powers. 

Further, elected local representatives in Norway’s municipalities wield significant 
authority to manage areas under their jurisdiction pursuant to the Planning and 
Building Act (pbl.), thus enjoying broad discretion in matters that affect nature. For 
example, pbl. § a 1-8 sets forth a building ban in the 100- meter belt along the sea 
(beach zone) and along watercourses. The problem is that the municipalities handle 
all applications for exemption. In recent years, approx. 90% of applicants have been 
granted an exemption to build in these areas, and the Civil Ombudsman has shown 
that- in most cases-these permits have been granted illegally.5 This approach contrasts 
with what has taken place until recently in Sweden, which also has a building ban in the 
beach zone. There, exemption applications have traditionally been handled by regional 
authorities (counties), and very few were granted. After this authority was shifted to 
municipalities, the number of exemptions has increased significantly.

The broad discretion for both the central administration and elected local 
representatives is further strengthened by the fact that Norway has bound itself to 
the European Economic Area (EEA) agreement, which ensures participation by the 
three EEA EFTA States (Iceland, Liechtenstein and Norway) in a number of EU legal 
frameworks and programs, with the exclusion of most EU rules directly related to 
nature conservation. This omission primarily applies to the Birds Directive and the 
Habitats Directive, which give the Commission and the European Court of Justice the 
authority to check that EU Member States provide protection for endangered species 
and habitats following relevant international conventions. Neighboring countries 
cannot neglect fragile species and habitats, unless the European Commission approves 
it. On the other hand, Norway can do so without interference from the EEA agreement’s 
control bodies. An example of the consequences of this situation happened in 2015 for 
the most endangered subspecies of black-tailed gull, the result of pressure from farmers 
in the region of Jæren.

2. Inadequate processes for producing sufficient and 
     independent knowledge as a basis for management

For nature’s rule of law to be safeguarded when new interventions are proposed, the 
quality of impact assessments (IAs), including environmental impact assessments 
and strategic impact assessments (EIAs and SEAs), is crucial. In Norway, as in 
neighboring countries, the developer is responsible for mapping the environmental 
impacts their plans may have, but laws or regulations do not set requirements for 
specific IA methodology or competence, and it is rare for an administration to reject 
IAs. This situation persists even though many surveyors of biodiversity have deficient 
expertise on several species groups (one survey found that 33% of surveyors of 
biodiversity are lacking competence on biodiversity).7

The person who actually produces IAs may also have 
financial interests related to the planned measures, 
notably because they are hired and compensated by the 
developer. Thus, there is a risk of “letting the fox mind 
the henhouse.” In any case, no substantial incentives 
exist in Norway today to map biodiversity conscientiously 
in IAs. Instead, a developer can choose to shelve surveys 
that demonstrate the existence of pristine ecosystems 
and precious natural resources. This ability is a problem for the rule of law for nature 
and relates to a general lack of publicity around IAs’ content, which makes for limited 
access to environmental information for citizens. Consequently, citizens’ participation 
in environmental matters becomes less effective.

Man-made interventions into untouched nature only apply to a small part of Norway’s
jurisdiction. The greatest environmental consequences follow from interventions that 
take place in already affected areas. Here, environmental quality standards are crucial 
to ensure a minimum rule of law for nature. Such norms define, for instance, the 
desired environmental status of a species, habitat type, or ecosystem. The categories 
encased in Norway’s Water Regulations for water quality provide an example of 
environmental quality standards. Norway’s Biodiversity Act states that such standards 
can be outlined in regulations for specific species and habitat types, but currently, 
wild salmon and wild reindeer are the only species to which environmental quality 
standards apply. Not even a priority species such as mountain fox is covered by any 
environmental quality norm, nor, for example, wetlands, despite the Norwegian 
Parliament’s explicit demand for the protection of wetlands through environmental 
quality norms. Thus, it is difficult to grasp any concrete benchmark for Norwegian 
policy and administrative practice concerning nature.

Norway has few environmental quality norms. This situation makes it 
difficult to establish benchmarks for protecting the natural environment 

that the administration and elected representatives shall attain.

6

7 KL Skog et al, Evaluering av konsekvensutredninger etter kapittel 5 i forskrift om konsekvensutredninger (10220344-TVF-RAP-01,  
   Multiconsult på oppdrag fra Klima og Miljødepartementet, 2021), p. 39 

Today, a developer can 
easily shelve surveys 
that demonstrate the 
existence of  precious 

natural resources.
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The largest land encroachments today take place in Norway’s forests. Encroachments 
unfold through logging and the extensive construction of roads across forests that have 
progressively fragmented natural ecosystems. Here, sufficient and unbiased knowledge 
as a basis for decision-making is poorly developed. Norway’s regulations for sustainable 
forestry are feeble and rely heavily on the international certification scheme PEFC 
(Program for the Endorsement of Forest Certification). 2010 was a watershed year 
for forest conservation in Norway, as environmental organizations broke away from 
collaborating on and validating PEFC. As a result, the legal protection of forests is, 
in practice, privatized, which is highly problematic. Accordingly, relevant authorities 
nationally, regionally, and locally perform very little control and fail to impose sanctions 
on the lack of environmental considerations taken by the private sector. 
 

In practice, 
violations of the 
Forestry Act’s 
sustainability 
regulations cannot 
be prosecuted.

In assembling this report, we have become aware that Okokrim, 
the Norwegian National Authority for the Investigation and 
Prosecution of Economic and Environmental Crime, considers 
it practically impossible to prosecute some of the breaches of 
the Forestry Act’s Sustainability Regulations due to the private 
certification scheme established in the PEFC. In addition, 
forest mapping and management have attracted critiques from  

8 T Blindheim, A Thylén and S Reiso, Sviktende kunnskapsgrunnlag i skog (BioFokus-rapport 2019-11, Stiftelsen BioFokus). 
9  D Boyd, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean,     
   healthy and sustainable environment on his visit to Norway (A/HRC/43/53/Add.2) (2020).

 

numerous biologists. In a study in which independent surveyors followed the 
registration of environmental data carried out according to the so-called MiS method 
(Environmental Registration in Forests), which was developed by the private sector and 
has received wide support from the relevant authorities, it turned out that MiS only 
captured 14% of the forest area to be preserved for reasons of biological diversity. In 
contrast, 100% was the benchmark captured by independent scientists.8

3. The worst access to justice and independent reviews of 
decisions that affect nature in all the Nordic region

Because environmental issues can be legislated by central and local powers with broad 
discretion, it is all the more important that citizens can access justice for the review of 
administrative and political decisions. Sadly, according to the UN Special Rapporteur on 
Human Rights and the Environment, such actions have not been facilitated in Norway.9 
Unlike the rest of the Nordic region, there is no specialized environmental court or 
tribunal in Norway today. Conversely, a host of other social matters, such as social 
security, have led to the establishment of over 40 different administrative commissions.

According to the UN Special Rapporteur, it is therefore problematic for Norway to 
fulfill its obligations under the Aarhus Convention on Access to Information, Public 
Participation in Decision-making, and Access to Justice in Environmental Matters. 11

The difficulty of accessing courts means that administrative review is all the more 
crucial for nature’s rule of law in Norway. Nevertheless, an administrative review does 
not currently fulfill the requirements laid out in the Aarhus Convention, which requires 
that the review procedure be addressed by an independent and impartial body.12 In 
Norway’s administrative review, however, administrative bodies are required to follow 
guidance documents prepared by the central administration. This procedure reduces the 
possibility of independence and impartiality. 

 
In addition, the principle enshrined in Norwegian legislation that environmental 
responsibility falls under the purview of individual sector authorities means that the 
testing of environmental complaints typically takes place by the same ministry as 
the one that is superior to the directorate making the original decision. As a result, 
ministries typically apply the same guidelines and interpretations as the initial 
decision-making body.13

 
10 ICJ, «Ikke uoverkommelig dyrt?» (2020) <https://issuu.com/deninternasjonalejuristkommisjon-norge/docs/icj-rapport_print>. 
11 D Boyd, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable  
    environment on his visit to Norway (A/HRC/43/53/Add.2) (2020), paragraph 27. 
12 SM Stordalen Blindheim, Kontroll av enkeltvedtak med betydning for miljø: i hvilken grad overholder norske kontrollinstanser kravene i   
   Århuskonvensjonen (Master’s thesis, NMBU 2018). 
13  SM Stordalen Blindheim, Kontroll av enkeltvedtak med betydning for miljø: i hvilken grad overholder norske kontrollinstanser kravene i  
   Århuskonvensjonen (Master’s thesis, NMBU 2018), p. 27. 

 

This lack of access creates two problems for environmental lawsuits in Norway: 
 
1) Court fees, which start at approx. 5,000 NOK (or 500 euros), are five to ten  
     times higher than in the rest of the Nordics. The actual costs lead to even more 
     significant bias: a plaintiff on behalf of the environment in Norway has to pay an  
     average of well over 100,000 NOK (or 10,000 euros) for one instance of adjudication.10  
     This reality is especially problematic when environmental issues are not included in 
     the existing free legal aid scheme. Furthermore, there is a risk of having to pay the 
     opponent’s legal costs if the plaintiff loses in court, whereas this is not the case in 
     the other Nordic countries specialized environmental courts and tribunals.

2) Judges are generalists who lack professional environmental knowledge or access to
     environmental experts. The case review is thus, to a greater extent, focused on 
     procedural rules rather than the interpretation of substantive rules. As a result, the 
     chance of winning and protecting nature is minimal.

The administration fails to fulfil the  
requirements of environmental judicial review 

as per the Aarhus Convention.

9
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Unlike the rest of the Nordic countries, there is no 
specialized environmental court nor environmental 

administrative commission in Norway today.

4. The sea sails alone

Norway is first and foremost a maritime nation, defined both by the long coast where 
most residents live and where the human footprint in nature is thus largest and 
through an exclusive economic zone that is five times the size of the mainland. One 
would think that the strong connection to, and dependence on, the sea would facilitate 
an understanding of the importance of preserving nature in a long-term perspective.

Therefore, it may appear as a paradox that the protection of nature at sea is generally 
weaker than on land in Norway. The general challenges for the rule of law for nature as 
described above are particularly clear at sea:
 
First, the discretion of both the administration and elected local representatives is 
particularly great at sea, with little focus on coherence or the distribution of powers. 
This situation erodes the rule of law for nature.  
 
For example, the adopted regional water management plans are a good starting point 
for establishing spatial planning along the coast because they set environmental goals 
targeted toward both freshwater and coastal waters. The problem is that these plans 
have unclear status, for instance, in the framing of licensing rounds for aquaculture. 
Thus, regional water management plans are easily overridden. 

The discretion of both 
the administration 
and elected local 
representatives is 

particularly great at sea.

Similarly, fish farming along large swathes of the coast 
has had significant adverse effects on marine ecosystems. 
This impact led to the so-called traffic light system, which 
divides the Norwegian coast into 13 zones, each of which is 
given an independent professional assessment concerning 
wild salmon mortality and the distribution of salmon lice, 
serving as a basis to adjust the size of salmon farms in 
each area (capacity adjustments). However, the Ministry of 
Trade and Industry decides on the final classification of areas—red, yellow, or green—
determining.  
 
Norway has still not adopted a marine protection plan. In 2004, a committee appointed 
by the Ministry of the Environment recommended a marine protection plan that the 
authorities still use as a reference in their work on marine protection, but the latter has 
not been adopted by either the government or the Parliament. This is in clear contrast 
to, e.g. the protection plan for watercourses, which was expressly debated and adopted 
by the Parliament. Here, too, administrative discretion systematically prioritizes industry 
over nature. Some areas are given a green light by the ministry, which may trump the 
professional advice given by experts to flag the same area as yellow. The same process 
affects yellow areas that should have been red.14

Secondly, both the scope of protection and provisions related to protection are weaker 
at sea than on land. Norway has still not adopted a marine protection plan. Further, the 
most important instruments for the rule of law for nature—the rules on area protection, 
selected habitat types, and priority species encased in the Biodiversity Act—do not apply 
in the exclusive economic zone. As a consequence, the natural environment lying 12 
nautical miles off the coast enjoys significantly less rule of law compared to the land-
based natural environment and the coastal zone.

In total, only approx. 3.5% of the coastal areas are protected, lowered to 0.55% when the 
sea areas in the economic zone are included. This number contrasts with the EU, which 
has achieved the goal under the UN Framework Convention for Biodiversity to protect at 
least 10 percent of coastal and marine areas.

14 OK Fauchald, «Miljøprinsipper og strategiske beslutninger - reform av norsk lakseoppdrett» (2020) 154 Tidsskrift for rettsvitenskap  
    264, p. 296. 
 

11



Selv i et naturreservat har  oppdrettsvirksomhet 
fått dispensasjon i Norge.

The inadequate protection of marine habitats is further exacerbated by the reality that 
marine protection is less effective in Norway than in many other countries. Even in 
a nature reserve, aquaculture activities have been granted an exemption, despite the 
fact that the conservation regulations clearly exclude commercial aquaculture 
activities there.15 Overall, only one small zero-fishing area (by Tvedestrand) remains in 
all of Norway. An important difference between the rule of law for endangered species 
on land and under water relates to trawling, a harvesting method with significant 
negative externalities that has no land-based equivalent. For instance, shrimp trawling 
is permitted in the Oslo Fjord in accordance with the Marine Resources Act, and this 
results in the significant by-catch of fish that includes cod, a species that is considered 
“near endangered” and which is prohibited from fishing in the same Oslo Fjord.  

Even in a nature reserve, fish farming has been 
granted an exemption in Norway.

When the traffic light system mentioned before, namely the reform of fish farming, was 
defined through indicators, it was not based on the Biodiversity Act’s requirements for 
ecosystem-based management or the precautionary principle. Instead, the government 
chose to only consider wild salmon as an environmental indicator (instead of the entire 
salmon fish spectrum, such as trout and char). In addition, salmon lice in fish farms 
was myopically chosen as the only indicator that would impact decisions to adjust the 
production of fish farms.

The minimal rule of law for nature in Norway is partly a result of political will, 
stemming from the desire to ensure wide leeway for administrations and elected 
representatives and to avoid a type of decision-making based on legal rules. To a 
considerable extent, the state of the natural environment in Norway is also the result 
of a lack of attention to how the government has lagged behind in securing nature’s 
interests compared to neighboring Nordic countries. Water and air are mostly clean, 
and most people have wide access to green spaces. Many also have the impression that 
there are plenty of untouched and rich natural lands and pristine waters in Norway. 
Consequently, Norway continues managerial traditions that have served the country 
well in meeting other challenges at earlier times, but which do not enable it to change 
course in the face of the existing natural, climate, and environmental crises. This report 
contributes to changing course and providing nature with a voice.

The Marine Resources Act prevents Norwegian municipalities from prohibiting 
activities that are detrimental to nature. In 2016, for example, the Ministry of Local 
Government and Modernization opposed a ban on kelp trawling that Roan municipality 
had adopted in its municipal plan. In fact, the Marine Resources Act grants the right to 
prohibit kelp harvesting to central fishing authorities, not to municipalities, similar to 
other restrictions on harvesting marine resources. Municipalities’ limited authority at 
sea is further confirmed by the fact that it is still uncertain whether the municipalities 
themselves can set environmental requirements for the aquaculture industry through 
the Planning and Building Act.16

Thirdly, the problem of inadequate processes for producing sufficient and 
independent knowledge as a basis for management is particularly great at sea. Not 
only is the knowledge base on marine ecosystems worse than the one on terrestrial 
ecosystems, but in addition, municipalities accept less administrative responsibility at 
sea than on land. For instance, municipalities have not carried out environmental
impact assessments pursuant to the Planning and Building Act when clearing marine 
areas for salmon farming.17 Conversely, the aquaculture industry itself assesses whether 
an impact assessment is necessary.18 This practice has gone undisturbed because 
neither the regulations under the Aquaculture Act nor the practices set by county 
municipalities prohibit it, despite violating the EU directive on impact assessments.19

Norway continues managerial traditions that have served 
the country well in meeting other challenges at earlier times 
but which do not enable it to change course in the face of the 

existing natural, climate, and environmental crises.

15 A Håpnes, Naturfiendtlig aktivitet i verneområde (Naturvernforbundet, 04.10.2010). 
16 KB Stokke and K Broch Hauge, «Mellom kommunal planlegging og sektorstyring for akvakultur» (2019) 51 Plan 24, p. 27. 
17 OK Fauchald, «Miljøprinsipper og strategiske beslutninger - reform av norsk lakseoppdrett» (2020) 154 Tidsskrift for  
    rettsvitenskap 264, p. 277. 
18 OK Fauchald, «Miljøprinsipper og strategiske beslutninger - reform av norsk lakseoppdrett» (2020) 154 Tidsskrift for   
    rettsvitenskap 264, p. 278.  

19 OK Fauchald, «Miljøprinsipper og strategiske beslutninger - reform av norsk lakseoppdrett» (2020) 154 Tidsskrift for   
    rettsvitenskap 264, p. 278. 12 13



Norway has become a Nordic laggard in preserving its own nature. Why? 
How can Norway meet the conservation targets that politics has set and 
rarely achieved? These are the questions the present report from the 
Green Think Tank Pan and the Association Constitution Section 112 seeks 
to answer.

The Think Tank Pan helps shape holistic green political thought in opposition
to gray politics, without restraining itself to what is traditionally defined as 
climate, nature or environmental policy. Accordingly, Think Tank Pan works 
on such issues as planetary boundaries, ecological thinking, social justice, 
nonviolence, grassroots democracy and respect for diversity.  Think Tank Pan 
is open to everyone, regardless of party affiliation.

Association Constitution Section 112 is constituted by a diverse set of 
organizations and works to strengthen the importance
of the Constitution’s environmental section, Section 112, which is to ensure 
the right of present and future generations to a globe where production 
capacity and species diversity are preserved. The organizations that are 
member to Association Constitution Section 112 believe that the
sustainable management of nature and climate requires legal protection of 
the environment, and of the people who depend on it. That is why Association 
Constitution Section 112 works through political and legal tools as a 
watchdog, as well as a forum for professional discussion at the intersection of 
law and climate activism. 
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